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Introduction 

 As the new coronavirus (COVID-19) spreads in the 
United States, employers should take precautions to 
protect their workplaces.  

 The purpose of this discussion is to educate you 
regarding COVID-19 and to provide you with an 
understanding of your rights and responsibilities as 
an employer.   

 We will also provide guidance regarding and 
establishing plans and procedures. 
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Topics for Today 

 Understanding COVID-19 

 Critical Response Planning 

 Employment Leave Issues 

 Other Employment Laws – ADA, FLSA, NLRA, 
Worker’s Compensation, etc. 

 Communicating with Employees 
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Understanding COVID-19 

 Coronaviruses range from the common cold to 
SARS and MERS (Middle East Respiratory 
Syndrome).   

 COVID-19 is a disease caused by a Coronavirus. 

 Like the flu, symptoms are a mild to severe 
respiratory illness with fever, cough, and 
difficulty breathing.  
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Understanding COVID-19 (cont’d) 

 Symptoms may appear in 2 to 14 days after 
exposure.  

 A person may be infectious even if she does not 
have symptoms, but this is not as major a driver 
of transmission as with the flu.   

 COVID-19 appears to spread between people 
who have close contact with one another, i.e., 
being coughed or sneezed upon. 
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Global Incidence of COVID-19 
(WHO, as of March 11, 2020) 

 113,702 confirmed  

 China 

o 80,924 confirmed  

o   3,140 deaths 

 Outside of China 

o 32,778 confirmed 

o      872 deaths 

  109 Countries/territories/areas 
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U.S. Incidence of COVID-19  
(CDC, March 11, 2020) 

Total cases: 938 

Total deaths: 29 

States reporting cases: 39 
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What is a Pandemic? 

 Global spread of a new disease  

 Most often applied to new influenza strains 

 Used when viruses “are able to infect people 
easily and spread from person to person in an 
efficient and sustained way” in multiple regions  

 Refers to the spread of a disease, rather than the 
severity of the illness it causes. 
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What is a Public Health 
Emergency? 

 Governors often call a state of emergency in 
response to natural disasters. 

 Declaration of emergency allows the state to use 
all levels of its government to take action. 

 This could involve providing financial assistance 
to state and city health departments to fight the 
spread of the disease or preventing price gouging 
of products like hand sanitizer and disinfectant. 
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Federal Assistance? 

 $8.3B in relief funding: $6.5B for testing and 
containment; $3.1B for supplies and research; 
$836M for training to reduce work related risk of 
exposure 

 Economic stimulus package up for vote today: 
free testing, expand unemployment insurance, 
extend paid sick leave and subsidize meals for 
students who might otherwise go hungry due to 
school closures   
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Prevention 

 Like the flu, the recommended methods of 
prevention are to wash hands often, avoid 
touching face, cover cough/sneeze with tissue 
and dispose of tissue, disinfect frequently 
touched surfaces/objects, avoid contact with 
people who are sick. 

 Face masks are only recommended for those who 
have COVID-19. 

 There is no COVID-19 vaccine yet.  
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Comparison of Flu and COVID-19 
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  Influenza COVID-19 

Symptoms Fever, cough, shortness of breath, 

body aches 

Same 

Severity Lower incidence of critical and 

severe infections 

80% of symptoms mild/asymptomatic; 

15% severe (require oxygen); 5% critical 

(require ventilation) 

Most At-Risk  Children, pregnant women, elderly, 

those with chronic medical 

conditions, and immunosuppressed. 

Elderly and those with underlying 

conditions 

Mortality Rate Less than .1% Less than 3-4% 

Transmission Contact, droplets and inanimate 

objects that become contaminated  

Same 

Vaccine? Yes No 

Incubation 

Period 

Shorter Longer 

Time to 

Spread 

3 days 5-6 days 

Pre-symptom 

Transmission 

Major Not major 



Objectives in Formulating 
Response to COVID-19  

 All employers need to 
consider how best to 
decrease the spread of acute 
respiratory illness and lower 
the impact of COVID-19 in 
their workplace.  

 They should identify and 
communicate their 
objectives. 
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Objectives in Responding to 
COVID-19 

 Reducing transmission among staff  

 Protecting people who are at higher risk for 
adverse health complications  

 Maintaining business operations 

 Minimizing adverse effects on other entities in 
supply chain  
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Actively encourage sick employees 
to stay home 

 Employees who have symptoms of 
acute respiratory illness should 
stay home and not come to work 
until they are free of fever (100.4° 
F or greater using an oral 
thermometer), signs of a fever, and 
any other symptoms for at least 24 
hours, without the use of 
medicines.  
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Vendors/Contractors 

 Talk with companies that provide your business 
with contract or temporary employees about the 
importance of sick employees staying home and 
encourage them to develop non-punitive leave 
policies. 
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Workplace Practices 

 Immediately send home employees who appear 
to have symptoms upon arrival to work or during 
the day.  

 Emphasize coughing/sneezing etiquette and hand 
hygiene.  

 Consider a “no handshake” policy.  
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Workplace Environment 

 Provide tissues, no-touch disposal receptacles, 
soap and water, and alcohol-based hand rubs 
with at least 60% alcohol.  

 Perform routine environmental cleaning of all 
frequently touched surfaces and provide 
disposable wipes so that commonly used surfaces 
can be wiped down before use (e.g. conference 
tables, reception areas). 
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Advise employees to take certain 
steps before traveling:  

 Check the CDC’s Traveler’s Health Notices for guidance and 
recommendations for each country to which they will travel.  

 Check themselves for symptoms before starting travel. 

 Notify their supervisor if they become sick while traveling and 
promptly call a healthcare provider for advice if needed. 

 If outside the United States, follow the company’s policy for 
obtaining medical care or contact a healthcare provider or 
overseas medical assistance company to assist with finding an 
appropriate healthcare provider. A U.S. consular officer can 
help locate healthcare services.  
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Restricted Travel 
(as of March 11, 2020) 

 CDC recommends that travelers avoid all 
nonessential travel to the following:  
o China (entry of foreign nationals suspended) 

o Iran (entry of foreign nationals suspended) 

o South Korea 

o Italy 

 CDC recommends that older adults or those who 
have chronic medical conditions consider postponing 
travel to the following: 
o Japan 
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Risk of Stigma and Discrimination 

 Public health emergencies, such as the outbreak of 
COVID-19, are stressful times.  

 Stigma and discrimination can occur when people 
associate COVID-19 with a population even though 
not everyone in that population is specifically at risk.  

 Stigma can also occur after people have been 
released from quarantine even though they are not 
considered a risk for spreading the virus. 
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COVID-19 … And Other Diseases 

 Other recent health scares include:  

o 2009 Swine Flu (H1N1 influenza virus) (18K-284K deaths worldwide) 

o 2006 E. coli 0157:H7 outbreak (contaminated spinach – confirmed 3 
deaths, 205 illnesses) 

o 2004 SARS (Severe Acute Respiratory Syndrome) (confirmed 774 
deaths) 

o 1999 U.S. West Nile Virus outbreak 

o 1978 Russian Flu (no accurate death count) 

o 1968 Hong Kong Flu (750K-1M deaths) 

o 1957 Asian Flu (1M-4M deaths) 

o 1918 Spanish Flu (50M deaths world wide, 100s million sick) 
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Preparing for the inevitable – 
Create a Response Plan 

 Develop a Knowledge-Based Plan 

o What are typical absentee rates? (During holidays, winter, spring, etc.) 

o What is the minimum number of employees needed to keep operations going?  

 (This might be the same or similar to a union strike plan!!) 

o What other factors may impact employees coming to work? (transportation 
issues, illness in workers’ families, multiple family members working at same 
facility) 

o What positions can work from home? 

o Analyze current leave policies – do they need more flexibility? 

 Implement 

o Monitor COVID-19 in the community 

o Monitor and assess absence rates and general health of workforce 
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An employee who thinks they may 
have been exposed… 

 Employees who have a sick family member at home 
with COVID-19 should notify their supervisor. 

 If an employee is confirmed to have COVID-19, the 
employer should inform fellow employees of their 
possible exposure but maintain confidentiality. 
Contact local health department for guidance. 

 Exposed employees should refer to CDC guidance for 
how to conduct a risk assessment of their potential 
exposure. 
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If an Employee tests positive… 

 Have employee identify anyone they worked 
closely with in the prior 14 days (including 
customers and vendors) 

 Undertake a deep cleaning of affected 
workspaces 

 If shared building or area, notify building 
management so they can take any precautions 
they deem necessary 
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Privacy Issues 

 Employees have a reasonable expectation to privacy of 
all medical information and any leaves of absence.  

 Employers must not provide names of those infected 
unless there is a business need to provide this 
information, such as to a specific manager of an 
employee who is infected. 

 General notice is appropriate so employees can monitor 
themselves for symptoms and seek treatment if needed. 
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OSHA Considerations 

 OSHA regulates all employers with 10 or more 
employees. 

 Both general and industry specific standards regarding 
employee safety in the workplace.  

 No specific rule mandating precautions employers need 
to take to protect workers from COVID-19  

 OSHA expects employers to follow the “general duty 
clause” of the Occupational Safety and Health Act, which 
says workplaces must be free of known hazards that can 
be corrected 



OSHA Tracking Requirements 

 OSHA requires employers with 10 more workers to keep a log 
of every workplace injury or illness that requires medical 
treatment beyond first aid or keeps a worker away from work 
for at least one day. 

 Guidance issued in early March requires employers to track 
COVID-19. 

 If an employer doesn’t know whether the illness occurred at 
work, OSHA rules say the employer must evaluate the 
employee’s work duties and environment to decide whether 
exposures at work either caused or contributed to the illness.  
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OSHA Tracking Requirements 
(cont’d) 

 Colds or flu do not need to be tracked (specific 
exemption) 

 For workers who decide not come to work 
because they have cold/flu symptoms, that by 
itself won’t require employers to track the cases 

 If a test later shows worker has COVID-19, the 
employer would need to consider if the infection 
was work-related and recordable 
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Sick Leave Policy Considerations 

 Ensure that sick leave policies are flexible and consistent with 
public health guidance and that employees are aware of 
these policies. 

 Consider CDC quarantine recommendations:  

o COVID-19 - 14 days 

 Do not require a doctor’s note for employees who are sick 
with acute respiratory illness to validate their illness or to 
return to work.  Doctor’s offices and medical facilities may be 
extremely busy and not able to provide timely 
documentation. 
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Family Leave Considerations 

 Maintain flexible policies that permit employees 
to stay home to care for a sick family member.  

 Be aware that more employees may need to stay 
at home to care for sick children or other sick 
family members than is usual. 

 Promote business to function as needed via flex 
hours, work sites, shift work, telecommuting and 
social distancing strategies 
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Review Paid Leave Policies 

Questions to Ask: 

 How does your current policy accommodate family 
illnesses? 

 How will you apply your paid leave policy in the event of 
a school or child care facility closing? 

 In the midst of an epidemic, will you still require the 
same level of leave substantiation (e.g., doctor's notes) 
that it normally requires? 

 Is the implementation of flexible leave policies an 
option—even if temporary? 
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Family Medical Leave Act (FMLA) 

 An employee could potentially qualify for FMLA if 
the employee becomes seriously ill from COVID-
19 or is caring for a family member that is 
seriously ill from COVID-19 and all other FMLA 
eligibility requirements are met. 

 Must meet the FMLA definition of a “serious 
health condition” 
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Serious Health Condition 

 Under the FMLA, a serious health condition must fall 
into one of these six categories: 

• inpatient care; 

• incapacity for more than three days with continuing 
treatment by a health care provider; 

• incapacity relating to pregnancy or prenatal care; 

• chronic serious health conditions; 

• permanent or long-term incapacity; and 

• certain conditions requiring multiple treatments.  
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Serious Health Condition 
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 There are certain ailments that don't typically qualify 
as serious health conditions under the FMLA, 
including: 

o colds and flu, earaches, upset stomachs and minor ulcers, 
headaches (other than migraines) 

 FMLA rules provide: “ordinarily, unless 
complications arise, the common cold, the flu … are 
examples of conditions that do not meet the 
definition of a serious health condition” 

 



So… is Coronavirus a serious 
health condition?   

It could be.  

 FMLA regulations define “serious health condition” 
expansively, stating that: “an illness, injury, impairment or 
physical or mental condition that involves inpatient care … or 
continuing treatment by a health care provider.”  

 “Continuing treatment” includes incapacity of more than 3 
days that involves treatment 2 or more times within 30 days 
of the first day of incapacity, or treatment by a health care 
provider on at least one occasion, which results in a regimen 
of continuing treatment.  

 

36 



So…. Is Coronavirus a Disability 
under the ADA?   

 Probably not since it is relatively short term. 

 But: 

o Regarded as disabled post-illness 

o Complications arising out of COVID-19 

o Permanent effects of the illness 
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Employee Health Screenings 

Can I take my employees’ temperatures? 

 In its guidance on ADA requirements during pandemics, the 
EEOC states that a temperature test is a medical examination 
within the meaning of the ADA. 

 Under the ADA, a medical examination must be job-related 
and consistent with business necessity to be lawful. 

 Job-relatedness includes concerns about a direct threat to the 
health and safety of workers and the public. 
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Employee Health Screenings 
(cont’d) 

 If a pandemic has reached a community, as assessed by 
state or local health authorities or the CDC, employers 
may measure employees' temperatures without violating 
the ADA, under EEOC guidance 

 BUT…temperature tests are not shown to be effective  
screenings for COVID-19 as infected persons may not 
show any symptoms 

 Employers should balance risks with any potential 
benefit 
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FMLA/ADA Compliance 
Recommendations & Strategies 

 Be aware of FMLA and/or ADA issues (remember, 
requests do not need to specifically mention the "FMLA" 
or "ADA") 

 Engage the employee in the interactive process – 
specifically as it relates to the employee's ability to 
perform the job (ongoing requirement) 

 Involve your HR team!! (They know the law and need to 
respond within statutory time frames!) 

 Be consistent in your treatment of employees – treat all 
potentially communicable illnesses similarly (and 
rationally) 
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Employee Pay During Time Off  

 If an employee is absent due to illness or quarantine and 
is not performing any work, an employer can require the 
employee to use accrued sick leave or other paid time 
off. 

 If an employee has exhausted paid time off, and an 
employer is not able to provide additional paid leave, the 
employer is not legally obligated to pay the employee for 
the time off, subject to the FLSA (next slide) 
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Fair Labor Standards Act (FLSA) 

 Nonexempt Employees:  

o Time away from work can be unpaid (subject to leave policies) 

 Exempt Employees: 

o Time away from work can be unpaid as long as it is in full-day 
increments if it is voluntary and initiated by exempt employees. 

o For time off mandated by employers, the time away from work 
for exempt employees can be unpaid only in full-week 
increments.  

o Generally, an exempt employee must be paid weekly salary for 
any week in which she performs work. 
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Short-Term Disability Benefits 

 Employees who become ill with the virus may be 
eligible for benefits under a short-term disability 
policy, depending on the terms of the policy (i.e. 
waiting period, covered illnesses).  

 Typically disability policies do not provide 
benefits when an employee is unable to work 
due to quarantine. 

43 



Unemployment Benefits 

 Employer-instituted quarantines, temporary 
shutdowns or mass layoffs could entitle workers 
to unemployment benefits 

o Depends on the size and length of the 
temporary shutdown 

o Other unemployment requirements must be 
met 
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Labor Relations Considerations 

 Employers operating in a unionized work environment have 
additional concerns regarding planning.  

 Unionized employers should closely review their collective 
bargaining agreements to determine whether special 
provisions have been made in the event of a disruption of 
business operations.  

 For example, some agreements may have provisions that 
provide paid time off to union workers in the event of an 
emergency when employees are prohibited from reporting to 
work.  
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Labor Relations Considerations 

 The National Labor Relations Act (NLRA) could 
potentially apply in a nonunionized worksite if 
employees voluntarily decide they are not going to 
come to work due to reasonable safety concerns 
about co-workers who may have COVID-19. 

 This could be considered protected, concerted 
activity under the NLRA. 
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Worker’s Compensation 

If an employee contracts COVID-19 from a coworker will he 
qualify for worker’s compensation benefits?  

 Typically not.  

 Depends on whether the illness or exposure “arose out of 
employment” and was “in the course and scope of 
employment.”  

 The type of worker and the workplace environment are 
critical factors in making this decision (i.e. healthcare workers 
may qualify).  
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Fear of Infection 

 An employer is not required to accommodate 
employees’ fear of infection 

 Employees do not have a right to work from 
home if the business does not accommodate the 
practice 

o Balance business needs with the decreased risk 
of infection to the workforce and community 

 

48 



Communicating with Employees 

 Communications should be clear and straightforward 

 Use public health department sources when 
providing information about the virus, provide 
original links  

 Refrain from advising employees about the level of 
risk, other than citing public health sources, i.e. 
“According to the CDC, overall risk to the population 
is low.” 
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Communicating with Employees 
(cont’d) 

 Encourage employees to take steps to reduce infection 
based on public health department recommendations. 

 Do not provide medical advice. 

 Remind employees of relevant policies, i.e. attendance, 
telecommuting. 

 Ensure company communications are based on 
substantiated, unbiased reports in order to avoid 
increasing anxiety unnecessarily. 
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Additional Considerations 

 Consider a review of insurance policies in regards 
to business interruption and third party claims. 

 Evaluate technology infrastructure to determine 
extent of remote access that can be supported. 

 Review business continuity plans to ensure 
situation presented by COVID-19 is addressed. 
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Thank You! 
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